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market abuse across the European Union. As a result of the efforts of these two 
organizations, in addition to the law, currently there is a plethora of regulations, 
rules, guidelines and recommendations. I have attempted to avoid much of the 
minutiae of these and concentrate on the broad principles they are attempting 
to apply. This is not a legal textbook and should not be read as legal advice. The 
FSA guidelines and approach are still emerging as it strives for a more flexible 
and pragmatic approach to the way in which it expects those involved should 
behave. Nevertheless, I have attempted to present a feel for what the FSA and 
those involved currently consider acceptable and good practice relating to the 
controls within issuers and firms. The term ‘issuer’, which refers to the issuer of 
the securities, is used in the regulations rather than ‘company’. The term ‘firm’ 
refers to financial intermediaries such as those acting as advisers, brokers and 
market makers.

Clearly, there is a movement away from detailed rules to more ‘principles-
based’ regulation and broad-based standards (see Box 6.1). Firms need to be 
able to take the necessary precautions that are appropriate for their business. 
There will be greater reliance on informal FSA guidance in which firms will 
be encouraged to think for themselves. They will be given greater freedom 
and flexibility as to how the minimization of market abuse and leakage of 
information may be achieved. Firms’ senior management will take responsibility 
for ensuring their firms identify risks and develop appropriate systems and 
controls to manage and mitigate these risks, notably conflicts of interest. The 
FSA is not prescriptive. Instead, it provides examples and illustration for firms 
to adapt for their businesses. 

Box 6.1 The FSA’s principles-based regulation

FSA Principles 

FSA Detailed Rules

Firms’ Systems and Controls

Of course, there are many laws and regulations, codes of practice etc. that 
relate to listed companies affecting the rights of shareholders and, therefore, 
the pricing of securities. The most important are company law itself which is 
contained in the Companies Acts and related legislation, and the additional 
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requirements imposed on a company as a condition for Stock Exchange listing. 
These are not covered here, although the listing requirements that directly 
relate to market abuse are reviewed. Finally, this chapter briefly reviews the 
rules and codes of practice relating to the situation where a listed company 
is involved in a takeover or merger bid. This is a particularly important area 
given the purpose of this book, as it is often the point at which insider dealing 
and market abuse occur.

Disclosure of information to the market by listed 
companies

Before a company’s shares are first allowed to be traded on the LSE and 
when new shares are listed, it has to publish a detailed document containing 
information about itself, its business and its finances. This document, called the 
Listing particulars, is designed to provide all information considered relevant to 
an investor’s decision whether to buy shares in the company. This principle of 
full information is fundamental to the fair working of the market. Although a 
company is not required to issue new listing particulars regularly, it is required 
to provide to the market all price-sensitive information in a proper and 
orderly way and ensure that people dealing in its shares are fully and properly 
provided with all the necessary information to determine its current value. 
Under the listing rules, a listed company must notify a Regulatory Information 
Service (RIS) of any major or significant developments that are not already 
public knowledge and affect its financial position, its financial condition, the 
performance of its business or its expectations of its future performance that 
would lead to a movement in its share price. A RIS is an organization or firm 
through which listed companies can release their regulatory announcements. 
Since 2002 listed companies have had a choice of RIS, bringing to an end the 
LSE’s monopoly on the release of information through its own Regulatory 
News Service.

To be listed or quoted on the Official List of the Stock Exchange (a full 
listing), a public company has to comply with the UK Listing Authority (UKLA) 
Listing Rules. (The FSA, acting as the competent authority for listing, is referred 
to as the UK Listing Authority.) These contain the:

requirements and procedures for obtaining a listing;

obligations of the company and its officers, once admitted;

circumstances giving rise to the suspension and termination of 
listing.

•

•

•
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The Listing Rules were traditionally set by the Stock Exchange itself but are 
now administered by the FSA and effectively have the force of law. The Listing 
Rules dictate such matters as the contents of the prospectus in an initial public 
offering (IPO), ongoing obligations such as the disclosure of price-sensitive 
information, and communications on new share offers, rights issues, and 
potential or actual takeover bids for the company. The new Listing, Prospectus 
and Disclosure Rules came into effect in 2005, replacing the UKLA Sourcebook. 
They reflected changes made following the FSA’s review of the listing regime 
and implemented the EU Prospectus Directive and certain aspects of the EU 
Market Abuse Directive. Of relevance here is Listing Rule 9 which requires 
listed companies to comply with the disclosure and transparency rules. It also 
requires listed companies to comply with the Model Code. This Code imposes 
restrictions on dealing in the securities of a listed company beyond those 
imposed by law. Its purpose is to ensure that persons discharging managerial 
responsibilities do not abuse, and do not place themselves under suspicion 
of abusing, inside information they may have – especially in periods leading 
up to an announcement of the company’s results. Such people are restricted 
from dealing during a ‘close period’. That is, essentially, the period of 60 days 
immediately preceding a preliminary announcement of the company’s annual 
results or, if shorter, the period from the end of the relevant financial year up 
to and including the time of announcement. Some background on the FSA and 
the UKLA is presented in the Appendix to this chapter.

ANNUAL REPORT AND ACCOUNTS AND INTERIM REPORT

Following the Transparency Obligations Directive (Disclosure and Transparency 
Rules) Instrument 2006 (FSA 2006/70), a listed company is now required to issue 
an annual report and accounts as well as a report covering the first 6 months 
of each financial year. The annual accounts must be published no later than 4 
months after the end of the financial year and the half-yearly report must be 
published within 2 months of the end of the relevant financial period.

Previously, a listed company was required to notify the RIS as soon as 
possible following board approval of the preliminary statement of its annual 
results, the announcement of the half-yearly results and any decision relating 
to the payment of a dividend. The preliminary announcement is now optional, 
although in the absence of such an announcement, a listed company is required 
to publish inside information as soon as possible to comply with its market 
abuse obligations.

If the half-yearly report is audited, the announcement to a RIS and related 
press releases must include the auditors’ report in full. However, if the auditors 
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have merely reviewed the half-yearly report, a copy of the report must be 
provided when the announcement is made to the RIS.

OTHER INFORMATION

The rules concerning the disclosure of other information and how it is to be 
submitted to a RIS and the FSA are contained in the FSA’s Disclosure and 
Transparency Rules. Rule 2 is of particular importance and relates to the 
disclosure and control of ‘inside information’. This replaces what was referred 
to in the old Listing Rules as ‘price-sensitive information’. In practice, there 
is little difference between the two terms although the new concept of inside 
information is couched in more general terms. Inside information is defined 
as information of a precise nature which is not generally available; relates, 
directly or indirectly, to an issuer or to one or more of its securities; and would, 
if generally available, be likely to have a significant effect on the price of the 
issuer’s securities or related securities. Information is precise if it indicates 
circumstances that exist or are expected to occur; and is specific enough to 
determine the possible effect on the price of the security. Information is regarded 
as likely to have a significant effect on price if it is information that a reasonable 
investor is likely to use it as part of the basis of their investment decisions.

Rule 2.2 requires an issuer to notify a RIS as soon as possible of any inside 
information which directly concerns the issuer. The guidance note to Rule 2.2 
makes it clear that there is no figure (for example percentage change) that can 
be set to determine a ‘significant effect’. Instead, it introduces a new test: the 
‘reasonable investor test’. This states that when deciding whether a piece of 
information is likely to have a significant effect on price, the issuer should 
assess whether it is likely to be used by a reasonable investor as part of the 
basis of their investment, and is, therefore, likely to have a significant effect on 
the share price. The guidance note also sets out what the issuer should take into 
account in determining this, for example the issuer’s size, recent developments 
and market sentiment about the issuer. It also outlines information which is 
likely to be considered relevant to a reasonable investor’s decision, including 
information relating to the issuer’s assets and liabilities and any major new 
developments in its business.

The guidance note permits a short delay for the issuer in making an 
announcement in order to clarify the situation when it is faced with an 
unexpected and significant event. It recommends that a holding announcement 
should be used where an issuer believes that there is a danger of inside 
information leaking before the facts and their impact can be confirmed. The 
guidance also stipulates what the holding announcement should contain, such 
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as including as much detail of the subject matter as possible, and the reasons 
why a further announcement cannot be made. Rule 2.5.1 permits an issuer 
to delay the public disclosure of inside information so as not to prejudice its 
legitimate interests. This is subject to certain provisos; for example that such 
omission would not be likely to mislead the public and that the issuer is able 
to ensure the confidentiality of that information. Rule 2.5.3 sets out certain 
circumstances where early disclosure could prejudice an issuer’s legitimate 
interests, such as negotiations in progress and decisions taken by the board of 
directors that need the approval of shareholders.

Where a delay is permitted under Rule 2.5.1, an issuer may selectively 
disclose that information to certain persons confidentially, provided that this 
is in the normal course of their employment, profession or duty; for example 
to the issuer’s advisers, persons with whom the issuer is negotiating, employee 
representatives, statutory and regulatory bodies, major shareholders, the issuer’s 
lenders and credit-rating agencies. Rule 2.3 requires that inside information 
announced through a RIS should be available on the issuer’s Internet site by 
the close of the next business day. If a RIS is not open for business and an issuer 
needs to notify information under Rule 1.3.6 the issuer must distribute the 
information as soon as possible to: (i) not less than two national newspapers 
in the UK; (ii) two newswire services operating in the UK; and (iii) the RIS 
for release as soon as it opens. The fact that a RIS is not open for business 
is not sufficient ground for delaying the disclosure or distribution of inside 
information. If an issuer fails to make a RIS announcement as required by the 
Disclosure and Transparency Rules within the period the FSA considers would 
affect the interests of investors or the smooth operation of the market; or if there 
is (or is likely to be) a leak of inside information and the issuer is unwilling or 
unable to issue an appropriate RIS announcement within a reasonable period, 
the FSA may suspend trading in the securities affected (Rule 1.4).

Rule 1.3.4 requires that an issuer must take all reasonable care to ensure 
that any information it notifies to a RIS is not misleading, false or deceptive and 
does not omit anything likely to affect the significance of the information. Rule 
2.4 requires an issuer to take reasonable care to ensure that disclosure of inside 
information is synchronized as far as possible in other relevant jurisdictions. 
However, whilst the reasonable care rule implies verification, verification 
does not justify delay. Rule 1.3.5 requires that an issuer must not combine, in a 
manner likely to be misleading, a RIS announcement with the marketing of its 
activities.
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Rule 2.7.1 relates to press speculation on market rumour and whether the 
issuer becomes obliged to make a disclosure. The issuer needs to decide whether 
the speculation or rumour has caused a situation to arise where the issuer has 
inside information. The guidance suggests that where speculation or rumour 
is largely correct and the information underlying it is inside information, 
then the issuer should no longer delay disclosure and the information should 
be disclosed as soon as possible. If the speculation or rumour is false and is 
not likely to amount to inside information, the issuer would be able to delay 
disclosure. In other words, companies are not expected to respond to every piece 
of inaccurate speculation or false rumour. However, in certain circumstances 
an announcement which goes beyond merely a ‘no comment’ may be required. 
For example, where the speculation or rumour is largely accurate which implies 
that there may have been a leak of confidential inside information.

The control of inside information

The FSA’s Disclosure and Transparency Rule 2.6.1 requires an issuer to 
establish effective arrangements to deny access to inside information other 
than those who require it for the exercise of their functions within the issuer. 
Rule 2.6.2 requires an issuer to have in place measures which enable public 
disclosure to be made through an RIS as soon as possible in case the issuer is 
not able to ensure the confidentiality of the relevant inside information. It is, 
therefore, essential that issuers have effective systems and controls to control 
inside information, to determine whether or not an announcement is required, 
to control the content of such announcement and the mechanics for releasing 
it in other jurisdictions (if necessary) and on the issuer’s website. Guidance to 
Rule 2.2.8 requires directors of the issuer to monitor carefully and continuously 
whether changes in the issuer’s circumstances have triggered the need for an 
announcement. Guidance to Rule 2.2.9 recommends that the FSA should be 
consulted at the earliest opportunity if an issuer is in any doubt as to the timing 
of any announcement.

Rule 2.8.1 requires an issuer to ensure that it (and those acting on its 
behalf) prepares a list of people working for them who have access to inside 
information on either a regular or occasional basis. Rule 2.8.5 states that an 
insider list must be kept for at least five years from the date on which it is first 
drawn up or updated, whichever is the later. Rule 2.8.3 sets out the content 
requirement for each insider list. It stipulates that every insider list must refer 
to the identity of each person having access to inside information, the reason 
why the person is on the insider list and the date on which the insider list was 
created and updated. The issuer needs to include the principal contacts at any 
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other firm acting on its behalf that have access to inside information. However, 
so long as the issuer has made effective arrangements with that firm, it does not 
need to record all the individuals who have access to inside information there.

Rules 2.8.9 and 2.8.10 require an issuer to ensure that each person whose 
name is on the insider list acknowledges the legal and regulatory duties involved 
and is aware of the sanctions attaching to the misuse or improper circulation of 
such information. This may involve providing employees with a summary of 
these requirements, and then requiring them to formally acknowledge it by way 
of signature. Alternatively, the issuer could amend employees’ employment 
contracts to include such an acknowledgement. Another approach is to update 
the staff handbook and inform employees of this and require them to confirm 
that they have received notice of the update. In the case of the issuer’s advisers, 
the adviser’s engagement letter should contain a recognition of the adviser’s 
obligation to take the necessary measures to obtain such an acknowledgement 
from any of its relevant employees or consultants.

In order for an issuer’s procedures to comply with the disclosure rules, they 
must:

be capable of identifying potential inside information arising from 
such matters as:

the publication of regular trading reports,

projects that may involve inside information and being able 
to decide when inside information exists during the life of the 
project,

ad hoc events and be able to identify those individuals most 
likely to be aware of them who are able to deal with the 
uncertainty involved.

be capable of providing for timely escalation of relevant 
information.

allocate responsibility for decisions relating to inside information 
such as determining whether information is actually inside 
information and whether a delay in an announcement is justified, 
approving announcements and making other decisions, for example 
suspension. The issuer may consider creating an Inside Information 
Committee or Disclosure Committee. It also needs to decide the 
extent to which board members are involved in these decisions.

•

i)

ii)

iii)

•

•
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be capable of managing the inside information once it is identified. 
Insider lists need to be compiled, the announcement needs to be 
prepared, and a prohibition on dealing brought into effect.

The issuer should have a policy on communications to ensure that everyone 
involved in communications is operating within an agreed framework. The 
overall approach should be set out defining responsibilities, sign-off procedures, 
the involvement of advisers, the maintenance of a log of forward-looking 
information, verification, and an agreed approach to handling rumours.

In addition to this, issuers need to comply with the FSA’s Listing Principles 
which should be adhered to both in the spirit and to the letter to ensure a fair 
and orderly market. These state that a listed company must:

Take reasonable steps to enable its directors to understand their 
responsibilities and obligations as directors.

Take reasonable steps to establish and maintain adequate 
procedures, systems and controls to enable it to comply with its 
obligations.

Act with integrity towards holders and potential holders of its 
listed equity securities.

Communicate information to holders and potential holders of its 
listed equity securities in such a way as to avoid the creation or 
continuation of a false market in such listed equity securities.

Ensure that it treats all holders of the same class of its listed equity 
securities equally in respect of the rights attaching to such listed 
equity securities.

Deal with the FSA in an open and co-operative manner.

Inside information for a firm may occur in many ways; for example the 
discussion of financial plans with an advising bank or the stake-building by a 
bidder or a potential bidder. Leakage of information within a firm may arise 
from the passing of information (either by word of mouth or a document) by 
one member of staff to another member of staff or to an outside person. It may 
also occur through an insecure IT system.

Managing the risk of insider dealing and market manipulation by either a 
firm or an individual within it should involve policies and procedures relating 
to such matters as:

•

•

•

•

•

•

•
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Telephone tapping.

Transaction recording.

Review of unusual trades.

Whistleblowing procedures.

Staff vetting checks.

Exit interviews.

The use of temporary workers.

Media contact, including the use of dedicated staff for this 
purpose.

Internal audit review of policies, systems and controls.

The firm should have a clear policy relating to personal account dealing. This 
should include whether and, if so to what extent, an employee may deal in 
shares. The policy should be defined and contained in a set of formal written 
procedures. This would usually be part of the contract of employment and 
suitably acknowledged. The firm should consider whether there should 
be a blanket ban on dealing, a ban for certain sectors depending on their 
responsibilities within the firm, or allow dealing subject to permission and 
attestation. The firm should also consider whether the ban or restriction extends 
to an employee’s immediate family accounts and to accounts over which they 
have powers of attorney. The firm may also consider requiring staff to use a 
specified firm of brokers.

For inside information to be properly managed and leaks prevented:

Insider lists need to be properly maintained. They should be 
prepared on a clear ‘need to know’ policy. Lists should be regularly 
updated.

Information barriers need to reasonable, workable and effective. For 
Chinese Walls to be effective they should at least be geographically 
separated. The term Chinese Wall is used to describe procedures 
enforced within a firm to separate its departments and restrict 
access to non-public, material information, in order to avoid the 
illegal use of inside information. Areas for discussions should 
be restricted and, if possible, the research department should be 
offsite. There should be a clearly defined wall-crossing policy and 
set of procedures. Code names should be used where necessary 

•

•

•

•

•

•

•

•

•

•

•
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but not in such a simple way as to allow the principal to be easily 
identified.

Information technology needs to be secure. There should be 
secure data rooms. There should be restricted IT access with 
immediate removal on departure or change. Passwords should be 
fully protected and encryption should be done where necessary, 
particularly for laptop security. The systems should provide for an 
audit trail of persons accessing sensitive files.

Document access needs to be secure and procedures need to be 
in place. There should be a clean desk policy which is applied in 
practice. The disposal of documents needs to be performed securely. 
There need to be formal procedures for removing information from 
offices, laptops and memory sticks. The distribution of emails and 
documents (hard and electronic copies) needs to be controlled.

There needs to be proper training and updating of professional and 
support staff in respect of the issues, hazards and the cost–benefit 
problems involved.

There should be formal procedures in place for passing information 
to third parties. The greatest risk of leakage may be at the 
preliminary stage; for example, when carrying out conflict checks 
and conducting ‘beauty parades’. When dealing with third parties 
involved, for example printers, confidentiality letters are necessary 
but should not be regarded as sufficient on their own. It is necessary 
to perform due diligence on the controls within a third party’s 
organization. It may be necessary to explain their responsibilities 
for managing confidential information to them and for them to 
acknowledge their legal and regulatory responsibilities in writing, 
including the maintenance of their own insider lists, and to deliver 
these to the firm.

The FSA Principles of Business also relate to firms’ market conduct and market 
abuse. These state that a firm must:

conduct its business with integrity;

conduct its business with due skill, care and diligence;

take reasonable care to organize and control its affairs responsibly 
and effectively, with adequate risk-management systems;

maintain adequate financial resources;

•

•

•

•

•

•

•

•
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observe proper standards of market conduct;

pay due regard to the interests of its customers and treat them 
fairly;

communicate information to its clients in a way that is not 
misleading;

manage conflicts of interest fairly, both between itself and its 
customers and between a customer and another client.

The FSA’s Principles for Approved Persons also relate to market conduct and 
market abuse by firms. These state that:

An approved person must act with integrity in carrying out his/her 
controlled function.

An approved person must act with due skill, care and diligence in 
carrying out his/her controlled function.

An approved person must observe proper standards of market 
conduct in carrying out his/her function.

An approved person must deal with the FSA and with other 
regulators in an open and co-operative way and must disclose 
appropriately any information of which the FSA would reasonably 
expect notice.

An approved person performing a significant influence function 
must take reasonable steps to ensure that the regulated business 
of the firm for which he/she is responsible in his/her controlled 
function is organized so that it can be controlled effectively.

An approved person performing a significant influence function 
must exercise due skill, care and diligence in managing the business 
of that firm for which he/she is responsible in his/her controlled 
function.

An approved person performing a significant influence function 
must take reasonable steps to ensure that the business of that firm for 
which he/she is responsible in his/her controlled function complies 
with the regulatory requirements imposed on that business.

•

•

•

•

1.

2.

3.

4.

5.

6.

7.
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Insider dealing as a criminal offence

Insider dealing was not made unlawful in the UK until 1980 when under Part 
V of the Companies Act 1980 it became a criminal offence in certain specified 
circumstances. These provisions were later consolidated as the Company 
Securities (Insider Dealing) Act 1985 (CSA) which was subsequently amended 
by the Financial Services Act 1986. The CSA provisions were superseded by the 
Criminal Justice Act 1993, Part V (CJA) which implemented the EC Directive 
on Insider Dealing. The UK legislation has also been revised to incorporate 
the provisions of the 2003 European Directive on market abuse but it has 
not changed in principle, or in any significant way, other than to extend the 
responsibility of the UK authorities to investigate individuals in the UK linked 
to market abuse conducted elsewhere in the EU.

Under Section 52 of the CJA, an individual who has information as an 
insider is guilty of insider dealing if they:

deal in securities with information which, if it were made public, 
would be likely to have a significant effect on the price of the 
securities and if the insider deals as, or uses, an intermediary,�

encourage another person to deal in the securities,� or

disclose the information to another person other than in the proper 
performance of their employment.

‘Inside information’ is defined by the CJA as information which:

Relates to a particular security or a particular issuer of securities;�

Is specific or precise;�

Has not been made public; and

If it were made public, would have a significant impact on the share 
price, that is is price-sensitive.

�	 It follows that the Act does not apply to private off-market transactions without the use of a 
professional intermediary. It also follows that stockbrokers and market makers (and anyone 
employed by them) are included.

�	 ‘Encouragement’ does not have to involve the disclosure of inside information. The offence is 
also committed whether or not the person encouraged actually decides to deal.

�	 It does not include information that relates generally to the market, for example general 
economic information. However, if the information is likely to have a disproportionate effect 
on the company or sector, it may constitute inside information.

�	 For example, an individual may be regarded as having inside information about an event even 
if he does not know all the surrounding or background details.

•

•

•

•

•

•

•
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‘Made public’ means:

Published in accordance with the rules of the regulated market;

Contained in records which are open to inspection by the public;

Readily acquired by those likely to deal in securities; and

Derived from information that has been made public.

Information may be treated as made public if it:

Can be acquired by persons exercising diligence or expertise;

Is communicated to a section of the public and not to the public at 
large;

Can be acquired only by observation;

Is communicated only on the payment of a fee; or

Is published only outside the UK.

Further, an insider must know that they have inside information if they have 
it because of:

Being a director, employee or shareholder of the issuer of securities, 
or

Having access to the information because of their employment, 
office or profession, or

Having it directly or indirectly from one of the above.

The CJA 1993 attempted to block the loopholes in the 1985 Act by extending 
the classes of individuals who could be regarded as party to the offence. As 
this would have the effect of making almost all share dealing by directors and 
others associated with the company unlawful, the CJA 1993 prescribed certain 
defences in order to protect individuals who were legitimately trading in the 
shares. Section 53 provides three ‘defences’ to the circumstances in which an 
individual may be guilty of insider dealing by virtue of dealing in securities. 
These are where the individual who is dealing is able to show that at the time 
of dealing:

They did not expect it to result in a profit attributable to the 
information that they possessed (section 53(1)(a)),

•

•

•

•

•

•

•

•

•

•

•

•
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They had reasonable grounds to believe that the information had 
already been disclosed (section 53(1)(b)),

They would have done what they did even if they had not possessed 
the information (section 53(1)(c)).

There are three similar defences under section 53(2) for a person who encourages 
another person to deal in securities.

There are two defences where an individual discloses inside information to 
another person other than in the proper performance of his employment. These 
are, where the individual is able to show that they did not expect at the time of 
the disclosure:

anybody to deal in the securities, and

any such dealing to result in a profit attributable to the 
information.

There are also three situations which merit ‘special defences’ under Schedule 
1 of the Act:

If they are able to show that they acted in good faith in the course 
of their business as a market maker.

If the information which they had was market information� and it 
was reasonable for an individual in their position to have acted as 
they did despite having that information as an insider at that time. 
(This provision is to enable persons involved in a takeover to be 
able to deal.)

If they acted as a ‘stabilizing manager’ supporting the price of 
newly issued securities in conformity with the price stabilization 
rules. Price stabilization is a process whereby the market price of 
a security is manipulated in order to achieve a successful IPO. The 
manipulation of the market price is done purely to slow down a 
decline in the price of the security. It is done by the lead manager 
buying or selling the newly issued securities in the open market, 
by over-allotment and creating short positions. Stabilization creates 
the impression that there is demand for the securities at a particular 

�	 ‘Market information’ relates to information relating to the fact that certain securities have (or 
have not) or are about to be bought or sold; the range of prices involved and the identity of the 
persons involved.

•

•

•

•

•

•

•
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price or at various prices. Price stabilization is allowed because it 
promotes the orderly operation of the market, it helps reduce 
investor nervousness, meet demand and counteract short selling.

Market abuse as a criminal offence under the 
Financial Services and Markets Act 2000 (FSMA)

Market abuse is made a criminal offence under Section 397 of FSMA which 
replaces section 47(2) of the Financial Services Act 1986. Section 397 refers to a 
person (or induces another person) who:

makes a statement, promise or forecast which they know to be 
misleading, false or deceptive, or

dishonestly conceals any material facts whether in connection with 
a statement, promise or,

recklessly makes (dishonestly or otherwise) a statement, promise 
or forecast which is misleading, false or deceptive.

The section also states that it is a defence if they can show that they:

reasonably believed that their act or conduct would not create an 
impression that was false or misleading as to the matters mentioned 
in that subsection;

acted or engaged in the conduct:

for the purpose of stabilizing the price of investments; and

in conformity with price stabilizing rules; or

acted, or engaged in the conduct, in conformity with control of 
information rules.

Market abuse as a criminal offence under the 
Fraud Act 2006

The Fraud Act 2006 became law in January 2007. It replaced a number of 
complicated and overlapping deception offences. These offences had proved 
inadequate to tackle the wide range of possible fraudulent activity today or 
failed to keep pace with rapidly developing technology. In their place the Act 

a)

b)

c)

a)

b)

i)

ii)

c)
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established a new general offence of fraud, which can be committed in three 
ways:

Fraud by false representation (section 2).

Fraud by failing to disclose information (section 3).

Fraud by abuse of position (section 4).

Section 4 has particular relevance to market abuse and insider dealing. It states 
that a person is in breach of this section if they:

occupy a position in which they are expected to safeguard, or not to 
act against, the financial interests of another person,

dishonestly abuse that position, and

intend, by means of the abuse of that position to:

make a gain for themself or another, or

cause loss to another or to expose another to a risk of loss.

A person may be regarded as having abused their position even though their 
conduct consisted of an omission rather than an act.

Although it is most likely that a person committing market abuse or insider 
dealing would be charged under more specific legislation, these offences may 
fall under the general offence of fraud.

Market abuse as a civil offence under the Financial 
Services and Markets Act 2000 (FSMA)

The CJA largely failed as a deterrent because of its reliance on the criminal 
law (Stamp and Jaggers 2005). This was recognized by parliament when it 
introduced civil penalties for insider dealing as part of its market abuse regime 
under the FSMA.

The FSMA extends the powers of regulators to combat market abuse and 
insider dealing as a form of market abuse. FSMA 118 introduces two new 
civil offences of market manipulation: false or misleading impression and the 
distortion of the market. As civil offences, they run in parallel to the statutory 
criminal offences contained in the CJA 1993. The civil offence need only be 
proved on ‘the balance of probabilities’. It is unnecessary to show dishonest 
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intention to commit market abuse: negligent action or inaction may be sufficient. 
It is irrelevant where the behaviour occurred. It is merely necessary to be ‘in 
relation to qualifying investments traded on a prescribed market’.

FSMA 118(1) defines market abuse as behaviour (whether by one person 
alone or by two or more persons jointly or in concert) that:

occurs in relation to qualifying investments on a prescribed market 
(FSMA 118(1)(a)), and

Falls within any one or more of the seven types of behaviour set out 
in FSMA 118(2) to 118(8).

Broadly, inside information under the FSMA is information of a precise 
nature which:

Is not generally available.

Relates directly or indirectly to one or more issuers of the qualifying 
investments or to one or more of the qualifying investments 
themselves.

Would, if generally available, be likely to have a significant effect 
on the price of the qualifying investments (that is, qualifying 
instruments actually issued by the issuer) or on the price of related 
investments (FSMA 118C(2)).

Information is precise if it:

Indicates circumstances that exist (or are likely to exist) or an event 
has occurred (or is likely to occur), and

Is specific enough to enable a conclusion to be drawn as to the 
possible effect of those circumstances or that event on the price of 
the qualifying investments or related investments (FSMA 118C(5)).

Information is regarded as being generally available if it can be obtained by 
research or analysis conducted by or on behalf of users of the market (FSMA 
118C(8)).

An insider is any person who has inside information:

•
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•
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As a result of their membership of an administrative, management 
or supervisory body of an issuer of qualifying investments.

As a result of their holding in the capital of an issuer of qualifying 
investments.

As a result of having access to the information through the exercise 
of their employment, profession or duties.

As a result of their criminal activities.

Which they have obtained by other means and which they know or 
could reasonably be expected to know is inside information (FSMA 
118B).

Under FSMA 119, the FSA is required to produce a code, The Code of Market 
Conduct, (the Code) which specifies behaviour amounting to market abuse.

The Code adopts the convention of numbering its paragraphs and preceding 
the number with the letters ‘MAR’. The Code is not exhaustive in its descriptions 
of behaviour amounting to market abuse. Where the Code describes behaviour 
that, in the FSA’s opinion, does not amount to market abuse, that behaviour 
is regarded conclusively as not amounting to market abuse (FSMA 122(1)). 
Otherwise, the Code may only be relied on in so far as it indicates whether or 
not behaviour should be taken as amounting to market abuse. Each provision in 
the Code is designated with a suffix of the letter E, G or C. Paragraphs marked 
with the letter E specify descriptions of behaviour that, in the opinion of the 
FSA, amount to market abuse and factors that, in the opinion of the FSA, are 
to be taken into account in determining whether or not behaviour amounts to 
market abuse. Paragraphs marked with the letter E indicates whether or not 
particular behaviour should be taken to amount to market abuse. Paragraphs 
marked with the letter G indicate guidance given under FSMA 157. If a person 
acts in accordance with general guidance in the circumstances contemplated 
in that guidance, the FSA will regard that the person has having complied 
with the rule or other requirement to which the guidance relates. Paragraphs 
marked with a letter C describes behaviour that, in the opinion of the FSA, 
does not amount to market abuse. These descriptions are conclusive because 
such behaviour is to be taken, for the purposes of FSMA, as not amounting to 
market abuse. Not all of the Code is reproduced here, merely those parts that 
indicate the principles involved. In addition to the Code, from time to time, the 
FSA releases information on the operation of the market abuse regime through 
its newsletter Market Watch. The Committee of European Securities Regulators 
(CESR) has also issued helpful guidelines (see the Appendix to this chapter).

•
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In addition to the primary offence of market abuse, FSMA creates a secondary 
offence of taking, or refraining from taking, action which requires or encourages 
another person to engage in market abuse (FSMA 123). The secondary offence 
may be committed through early or selective disclosure of inside information, 
such as information required to be disclosed under the Disclosure or Listing 
Rules. The market abuse provisions apply to anyone, including a corporation 
or individual, whether authorized by the FSA or not.

Table 6.1	 The seven types of market abuse

1. Insider dealing Where an insider deals or attempts to deal 
on the basis of inside information

2. Improper disclosure Where an insider improperly discloses 
inside information to another person

3. Misuse of information Behaviour based on information that is not 
generally available that would affect an investor’s 
decision about the terms on which to deal

4. Manipulating 
transactions

Trading, or placing orders, to give a false or 
misleading impression of the supply or demand for 
an investments, raising its price to an abnormal level

5. Manipulating devices Trading, or placing orders, which employ fictitious 
devices or any other form of deception or contrivance

6. Dissemination Knowingly providing information that gives a 
misleading impression about an investment

7. Distortion and 
misleading behaviour

Behaviour that gives a false or misleading 
impression of the supply or demand for an 
investment or distorts the market in an investment

The seven types of behaviour are summarized in Table 6.1. Each will now 
be examined in more detail.

INSIDER DEALING

This is where an insider deals or attempts to deal in a qualifying or related 
investment on the basis of inside information relating to the investment in 
question (FSMA 118(2)) (MAR 1.3.1).

The dealing must be based on the inside information to the extent that 
the insider has consciously taken advantage of it. Dealing means acquiring 
or disposing of the investment whether as principal or agent or directly or 
indirectly, and includes agreeing to acquire or dispose of the investment, and 
entering into and bringing to an end a contract creating it (Section 130A, FSMA). 
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Indications that a person’s behaviour is not ‘on the basis of’ inside information 
are:

If the decision to deal or attempt to deal was made before the person 
possessed the relevant inside information.

If the person concerned is dealing to satisfy a legal or regulatory 
obligation which came into being before they possessed the relevant 
inside information.

Where a person is an organization, if none of the individuals in 
possession of the inside information had any involvement in the 
decision to deal, or behaved in such a way as to influence the 
decision (MAR 1.3.3E).

Where the inside information is the reason for, or a material influence on, 
the decision to deal or attempt to deal, the FSA will view this as an indication 
that the person’s behaviour is ‘on the basis of’ inside information (MAR 1.3.4E). 
The use of an effective Chinese Wall or similar effective arrangement to hold 
the inside information away from individuals who are involved in, or who 
influence the decision to deal, is viewed as an indication that the decision to deal 
by an organization is not ‘on the basis of’ inside information (MAR 1.3.5E).

The Code sets out a number of descriptions of behaviour that do not 
amount to market abuse insider dealing in the context of the legitimate 
business of market makers, execution of client orders and takeover and merger 
activity (MAR 1.3.6C to MAR 1.3.19E). In relation to the latter, the Code states 
that behaviour based on inside information relating to another company in 
the context of a public takeover bid or merger for the purposes of gaining 
control of that company or proposing a merger with that company does not 
of itself amount to market abuse (including seeking irrevocable undertakings 
from shareholders, making arrangements for the underwriting or placing of 
securities that are to be offered as consideration and making arrangements for 
a cash alternative) (MAR 1.3.17C).

IMPROPER DISCLOSURE

This is where an insider improperly discloses inside information to another 
person (‘tipping off’) otherwise than in the proper performance of his 
employment, profession or duties. (FSMA 118(3)) (MAR 1.4.1). The following 
are in the opinion of the FSA examples of improper disclosure:

•

•

•



stock market efficiency134

disclosure of inside information by the director of an issuer to 
another in a social context; and

selective briefing of analysts by directors of issuers or others who 
are persons discharging managerial responsibilities (MAR 1.4.2).

MISUSE OF INFORMATION

This is behaviour based on information that is not generally available but 
would affect an investor’s decision about the terms on which to deal (FSMA 
118(4)) (MAR 1.5.1).

This relates to behaviour that does not constitute insider dealing or improper 
disclosure above. It is behaviour:

based on information which is not generally available to those using 
the market but which, if available to a regular user of the market, 
would be regarded by them as relevant when deciding the terms on 
which to deal, and

likely to be regarded by a regular user of the market as a failure 
on the part of the person concerned to observe the standard of 
behaviour reasonably expected of a person in their position (FSMA 
118(4)).

The information must be that which a regular user would consider to 
be relevant in determining the terms of a deal. The following factors would 
be taken into account in determining whether a regular user would regard 
information as relevant information:

The extent to which the information is reliable, including how 
near the person providing the information is, or appears to be, to 
the original source of that information and the reliability of that 
source.

If the information differs from information which is generally 
available and can therefore be said to be new or fresh information.

In the case of information relating to possible future developments 
which are not currently required to be disclosed but which, if they 
occur, would lead to a disclosure or announcement being made.

If there is no other material information which is already generally 
available to inform users of the market (MAR 1.5.6E).
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MANIPULATING TRANSACTIONS

This is trading, or placing orders to trade, that gives a false or misleading 
impression of the supply of, or demand for, one or more investments, raising 
the price of the investment to an abnormal or artificial level (FSMA 118(5)) 
(MAR 1.6.1).

This type of behaviour will not occur where the behaviour is for legitimate 
reasons and in accordance with accepted market practices. The following are 
indications that the behaviour is legitimate:

Where the transaction relates to a prior legal or regulatory 
obligation.

Where the transaction is executed in a way that takes into account 
the need for the market as a whole to operate fairly and efficiently.

The extent to which the transaction generally opens a new position, 
so creating an exposure to market risk, rather than closes out a 
position and so removes market risk.

Where the transaction complies with the rules of the relevant 
prescribed markets about how transactions are to be properly 
executed (MAR 1.6.6E).

The following are indications that the behaviour is not legitimate:

If the purpose of the transaction to induce others to trade in, or to 
position or move the price of, a qualifying investment.

If there is another, illegitimate, reason behind the transactions or 
order to trade.

If the transaction is designed to create a false or misleading 
impression (MAR 1.6.5E).

This creates two separate types of behaviour:

False or misleading transactions. These mainly refer to buying and 
selling activity by an individual or group of individuals so as to 
give a false impression of the volume of trade in the security. The 
US term is ‘flipping’. Types of transactions include:

•

•

•

•

•
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Buying or selling qualifying investments at the close of the 
market with the effect of misleading investors who act on the 
basis of closing prices.

Wash trades. That is, a sale or purchase of a qualifying 
investment where there is no change in beneficial interest 
or market risk, or where the transfer of beneficial interest or 
market risk is only between parties acting in concert.

‘Painting the tape’. That is, dealers buying and selling a 
specific security amongst themselves in order to create an 
illusion of high volume trading, thereby attracting investor 
interest.

Entering orders into an electronic trading system, at prices 
which are higher than the previous bid or lower than the 
previous offer, and withdrawing them before they are 
executed, in order to give a misleading impression (MAR 
1.6.2E).

Price positioning. These include:

Transactions or orders to trade that secure a dominant position 
over the supply of or demand for a qualifying investment 
which have the effect of fixing, directly or indirectly, purchase 
or sale prices or creating other unfair trading conditions.

Transactions where both buy and sell orders are entered at, or 
nearly at, the same time, with the same price and quantity with 
the same party, or colluding parties, unless the transactions 
are legitimate trades carried out in accordance with the rules 
of the relevant trading platform (such as crossing trades).

Entering small orders into an electronic trading system at 
prices which are higher than the previous bid or lower than 
the previous offer, in order to move the price of the qualifying 
investment.

An abusive squeeze. That is, a situation in which a person: 

has a significant influence over the supply of, or 
demand for, or the delivery mechanisms for a qualifying 
investment or related investment; 

•
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has a position (directly or indirectly) in an investment 
under which quantities of the qualifying investment or 
related investment, are deliverable; and 

engages in behaviour with the purpose of positioning at 
a distorted level affecting the price at which others have 
to deliver, or take delivery to satisfy their obligations in 
relation to a qualifying investment;

Parties who have been allocated qualifying investments in a primary 
offering, colluding to purchase further tranches of those qualifying 
investments when trading begins, in order to force the price of the 
qualifying investments to an artificial level and generate interest 
from other investors, and then sell the qualifying investments;

Transactions or orders to trade employed so as to create obstacles 
to the price falling below a certain level, in order to avoid negative 
consequences for the issuer, for example a downgrading of its credit 
rating, and

Trading on one market or trading platform with a view to 
improperly influencing the price of the investment or a related 
traded on another prescribed market (MAR 1.6.4).

MANIPULATING DEVICES

This is trading, or placing orders to trade, which employs fictitious devices or 
any other form of deception or contrivance (FSMA 118(6)) (MAR 1.4.5). These 
include:

Taking advantage of access to traditional or electronic media by 
voicing an opinion about a qualifying investment or issuer while 
having previously taken positions on that investment without 
having disclosed the conflict of interest in a proper way.

‘Flipping’ as mentioned above.

A transaction or series of transactions that are designed to conceal 
the ownership of a qualifying investment, so as to circumvent the 
disclosure requirements.

A ‘pump and dump’ scheme. This was described in Chapter 1.

A ‘trash and cash’ scheme. This was described in Chapter 1 (MAR 
1.7.2E).

ii)

iii)
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DISSEMINATION

This is issuing information that conveys a false or misleading impression about 
an investment or the issuer of an investment knowing the information to be 
false or misleading (FSMA 118(7)) (MAR 1.4.6).

Examples of dissemination include:

A person posting information on an internet bulletin board or chat 
room about the takeover of a company knowing it to be false or 
misleading.

A person responsible for the content of information recklessly 
submitting to a RIS false or misleading information relating to 
qualifying investments (MAR 1.8.6).

DISTORTION AND MISLEADING BEHAVIOUR

This is behaviour that gives a false or misleading impression of either the 
supply of, or demand for, an investment; or behaviour that distorts the market 
in an investment (FSMA 118(8)) (MAR 1.4.5).

SAFE HARBOURS AND EXCEPTIONS

Behaviour which falls within a safe harbour cannot amount to market abuse. 
To comply with MAD, the safe harbours in the previous UK market abuse 
regime have been either been deleted or downgraded to factors that the FSA 
will take into account in determining whether behaviour amounts to market 
abuse. MAD, itself, provides for only two safe harbours. These are:

the buying back of outstanding shares (repurchase) by a company 
in order to reduce the number of shares on the market, and

‘price stabilization’ activities.

SANCTIONS FOR MARKET ABUSE

If the FSA believes that market abuse has occurred, it may:

Investigate.

Have the matter heard in its Regulatory Decision Committee.

Impose an unlimited civil fine. The level of fine will depend on 
a number of factors including the wealth of the individual, the 
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seriousness of the abuse, the frequency of the breach and the extent 
to which that behaviour was deliberate or reckless. The imposition 
of a penalty does not make any transaction void or unenforceable. 
The FSA has the discretion to publish the name of the person and 
details of the offence.

Make a public statement that that person has engaged in market 
abuse.

Apply to the court for an injunction to restrain threatened or 
continued market abuse.

Apply to the court to make an order for the restitution in respect of 
any losses suffered or profits made as a result of market abuse.

To further aid its investigation of alleged market abuse, in August 2003 the 
FSA signed a memorandum of understanding with the City of London Police 
Fraud Squad formalizing the powers of the police to arrest people, on the FSA’s 
behalf, in cases of suspected market abuse, insider dealing, money laundering 
or illegal deposit taking. Under FSMA, the FSA has power to detain suspects 
for questioning in relation to market abuse.

If the FSA decides to take action against a person, under FSMA 127 that 
individual has a right to refer the matter on appeal to the independent Financial 
Services and Markets Tribunal.

SUSPICIOUS TRANSACTION REPORTING

MAD has introduced a new requirement for financial intermediaries to report 
to the FSA any suspicious transactions in which market abuse may have taken 
place. A firm that arranges or executes a transaction with or for a client in a 
qualifying investment traded on a prescribed market must notify the FSA 
without delay if it has reasonable grounds to suspect that the transaction might 
constitute market abuse. When deciding which transactions to report, the firm 
has to decide whether there are reasonable grounds for suspicion. Defensive 
reports without reasonable suspicion are unacceptable. This requirement 
overlaps with the obligation under the Proceeds of Crime Act 2002 to report 
suspicions of money laundering to the Serious Organised Crime Agency.

•
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The City Code on Takeovers and Mergers

The City Code on Takeovers and Mergers governs how takeover bids in the UK 
are carried out. It is drawn up by, and is primarily enforced by, the Panel on 
Takeovers and Mergers. The Panel is responsible for the general administration 
of the City Code. This includes the monitoring of relevant dealings and, where 
necessary, conducting investigations. It is also available for consultation and 
to give rulings on points of interpretation before or during a takeover or 
merger. The City Code is also now required to comply with the EU Directive 
on takeovers. It directly incorporates part of the Directive.

The purpose of the City Code is to ensure good business practice in 
the conduct of takeovers and mergers, especially during the offer period. 
Traditionally, the City Code has not had the force of law. However, the Panel 
may institute disciplinary proceedings when it considers that there has been 
a breach of the City Code. As the FSA has endorsed the City Code, it may, at 
the request of the Panel, take enforcement action against a person authorized 
under the FSMA who contravenes the City Code or a Panel ruling. Such 
action may include public censure, fines, the removal of authorization, the 
imposition of injunctions and orders for restitution. Also under the Companies 
Act 2006 sections 942–992 which implements the EU Directive, the Panel is to 
have certain prescribed regulatory functions in relation to takeovers and is 
empowered to do anything that it considers necessary or expedient in relation 
to its prescribed functions. These include the power to make rules in relation to 
takeover regulation and to make provision in its rules for it to give a direction 
preventing a person from breaching the rules.

The City Code has ten general principles. These are:

All shareholders of the same class of an offeree company must be 
treated similarly by an offeror.

During the course of an offer, or when an offer is being contemplated, 
neither an offeror, the offeree, nor any of their advisers may issue 
information to some shareholders that is not issued to all others. (This 
principle does not apply to the provision of information in confidence 
by the offeree to a bona fide potential offeror or vice versa.)

An offeror should only announce an offer after careful and respons-
ible consideration and it should only be made when the offeror has 

1.

2.

3.
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reason to believe that it can implement the offer. (Responsibility for 
this also rests with the offeror’s financial adviser.)

Shareholders must be given sufficient information and advice to 
enable them to reach a properly informed decision and must have 
sufficient time to do so. No relevant information should be withheld 
from them.

Any document or advertisement addressed to shareholders 
containing information or advice from an offeror or the offeree 
company or their respective advisers must be prepared with the 
highest standards of care and accuracy.

All parties to an offer must ensure that a false market in the 
securities of an offeror or offeree company is not created. All the 
parties involved must ensure that any statements they make do not 
mislead shareholders or the market.

At no time after an offer has been communicated to the offeree 
company, or after its board has reason to believe it is imminent, may 
any action be taken by the board of the offeree company, without 
the approval of the shareholders in general meeting, to frustrate an 
offer or prevent shareholders being given the opportunity to decide 
on the merits of the offer.

All actions must be conducted in good faith and the oppression of 
a minority interest is unacceptable.

The directors of the offeror and offeree companies must always, in 
advising their shareholders, act only in their capacity as directors 
without regard to their own or other interests. They should consider 
the shareholders’ interests taken as a whole, together with those of 
employees and creditors when giving advice. The directors of the 
offeree company should give careful consideration before they enter 
into any commitment with an offeror (or anyone else) which would 
restrict their freedom to advise their shareholders in the future.

Where control of a company is acquired, a general offer to all other 
shareholders is normally required. Before an offeror makes such an 
offer, they should ensure that they are able to implement such an 
offer.

The main requirements of the City Code relating to a bid are that:
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All shareholders must be offered equally good terms, as defined by 
the code.

All shareholders must be given equal access to information.

A timetable is adhered to that sets time limits for each phase of the 
bid.

Bidders and members of a concert party must disclose their 
dealings.

The bidder must set an acceptance level (of over 50 per cent) at 
which the bid becomes unconditional.

A mandatory offer must be made if a shareholder’s or concert 
party’s holdings exceed 30 per cent.

The board of the target company may not use ‘poison pills‘ 
and other actions to frustrate a bona fide bid, unless they have 
shareholder approval. A poison pill is a device used by a company 
to avoid a takeover, for example the issue of preferred stock that 
gives shareholders the right to redeem them at a premium after the 
takeover.

In addition to these, under the Disclosure and Transparency Rules, a person 
must notify the issuer of the percentage of voting rights they hold if they acquire 
or dispose of shares in the issuer to which voting rights are attached (or another 
events occurs changing the breakdown of voting rights) if the percentage of 
voting rights reaches or falls below 3 per cent.

Conclusions

It was the purpose of this chapter to review the relevant legislation and rules 
relating to market efficiency and market abuse. Clearly, there have been 
changes in recent times, essentially relating to the imposition of a statutory 
backed regime which attempts to be flexible in order to respond to changes and 
developments within the markets and the unification of the regulations across 
Europe. The extent to which the latter will be successful is a matter for the 
future. However, the criminal provisions have now been operating (although 
in the process of development) for some time, as have the FSA’s obligations as 
the principal regulator and prosecutor of market abuse as a civil offence. The 
effectiveness of these is the subject of the next chapter.
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Appendix
The FSA and the UKLA

As a result of the passing of the Financial Services and Markets Act 2000 (FSMA), 
the FSA has become the UK’s ‘competent authority’ for the listing of securities in 
place of the LSE. In this capacity the FSA is known as the UK Listing Authority 
(UKLA). The FSA made several changes to the Listing Rules and introduced 
the UKLA Guidance Manual. The Listing Rules and UKLA Guidance Manual 
together form the UKLA Sourcebook. This is now known as ‘the Purple Book’ 
(instead of ‘the Yellow Book’ to which the old Listing Rules were referred).

As the competent authority, the UKLA is required under the FSMA to

maintain an official list of securities;

regulate the admission of securities to the official list; and

monitor the subsequent adherence to the Listing Rules by issuers.

As part of this general duty, the UKLA has responsibility for:

the admission of securities to listing;

the cancellation and suspension of listings; and

the approval of listing particulars, prospectuses and sponsors.

The UKLA also has the power to impose penalties on issuers of listed 
securities, applicants for listing, and directors for breach of the Listing Rules and 
it may publicly censure a sponsor, issuer or director in certain circumstances.

To obtain a listing for securities (other than those being offered for the 
first time which require a prospectus under the Public Offers of Securities 
Regulations 1995), listing particulars need to be submitted to and published by 
the UKLA (Sections 79 and 80 FSMA). These particulars must contain all the 
information that investors and their professional advisers would reasonably 
require to make an informed assessment about the issuer and the rights 
attaching to the securities.
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FSMA gives the UKLA draconian new powers to impose penalties for 
breaches of the Listing Rules. Prior to FSMA the sanctions under the Listing 
Rules for breach were to require the company to publish information, to 
censure the company or any director privately or publicly and the suspension 
or cancellation of listing. These are still part of the Listing Rules, but now the 
UKLA may impose a penalty under FSMA of ‘such amount as it considers 
appropriate’ (Section 91) on:

an issuer of listed securities,

an applicant for listing,

a director of the issuer or applicant who was knowingly involved 
in the breach.

The Purple Book specifies certain UKLA disclosure requirements in annual 
reports in addition to those required by the Companies Act 1985. The important 
ones are:

A commentary on forecasts, where the results differ from the 
published forecast or estimate by more than 10 per cent.

Details of directors’ interests in shares and share options.

A report by the company’s remuneration committee giving specified 
details on directors’ remuneration.

Major interests in shares in excess of 3 per cent.

A corporate governance statement as to how the company has 
applied the principles in Section 1 of the Combined Code.

European guidance on the market abuse directive

The Committee of European Securities Regulators (CESR) is an independent 
body set up by the EU. Its role is to:

Improve co-ordination among securities regulators to enhance day 
to day consistent supervision and enforcement of the Single Market 
for financial services.

Act as an advisory group to assist the EU Commission : in particular 
in its preparation of draft implementing measures of EU framework 
directives in the field of securities.
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Work to ensure more consistent and timely day-to-day 
implementation of community legislation in the member states.

It has issued two sets of guidance on the common operation of the Directive 
throughout the EU. In 2005, it issued a set of guidance relating to market 
manipulation: examples of practices that CESR members consider on suspicious 
transaction reporting (for example painting the tape, pump and dump and 
trash and cash. In 2007, CESR issued a second set of guidance relating to insider 
dealing – what constitutes inside information under the market abuse directive, 
when are there reasons to delay the publication of inside information, and 
when does information relating to a client’s pending orders constitute inside 
information and insider lists.

•




